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Accordingly, because Petitioner’s bond
hearings were constitutionally deficient—
that is, based on this record, the govern-
ment’s evidence did not establish clearly
and convincingly that Petitioner was a
poor bail risk—Petitioner’s petition is
GRANTED.

CONCLUSION

Respondents’ motion to dismiss is DE-
NIED. Petitioner’s petition for writ of ha-
beas corpus is GRANTED. Petitioner is
ordered to be released unless within sixty
days of the filing date of this order, unless
the agency provides Petitioner with a new
bond hearing before an IJ. At the hearing,
the IJ shall consider that Petitioner has
been detained for over two years, and if
the government does not show clear and
convincing evidence that Petitioner either
presents a danger to the community or a
flight risk to justify continued detention,
the IJ must consider reasonable conditions
of supervision. See Rodriguez III, 804 F.3d
at 1087-88, 1089.

The Clerk shall terminate all pending
motions and close the file.

IT IS SO ORDERED.

,
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Background:  Animal rights organization
brought action against Department of the
Interior and Bureau of Land Management,
alleging Bureau’s planned removal of wild
horses from public land violated Wild
Free-Roaming Horses and Burros Act
(WHA) and National Environmental Policy
Act (NEPA). Organization filed motion
seeking temporary restraining order and
preliminary injunction.

Holdings:  The District Court, Susan P.
Watters, J., held that:

(1) organization raised serious questions
going to the merits of claim;

(2) organization demonstrated likelihood
of irreparable harm; and

(3) public’s interest and the balance of eq-
uities supported issuance of temporary
restraining order.

Motion granted.

tioner has already received a third bond rede-
termination hearing, and therefore there is no
more case or controversy. However, an ex-
ception to the mootness doctrine exists where
a claim is ‘‘capable of repetition yet evading
review.’’ Native Village of Noatak v. Blatch-
ford, 38 F.3d 1505, 1509 (9th Cir. 1994). The
Court finds the exception applicable here. See
Porter v. Jones, 319 F.3d 483, 489-90 (9th Cir.

2003) (recognizing that the exception is limit-
ed to extraordinary circumstances where two
elements combine: (1) the challenged action is
of limited duration, too short to be fully liti-
gated prior to its cessation or expiration, and
(2) there is a reasonable expectation that the
same complaining party will be subjected to
the same action again.).
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1. Injunction O1128
Temporary restraining orders (TRO)

are governed by the same standard appli-
cable to preliminary injunctions.

2. Injunction O1132
Temporary restraining order (TRO)

may issue if a plaintiff shows: (1) a likeli-
hood of success on the merits; (2) a likeli-
hood of irreparable harm to them in the
absence of preliminary relief; (3) that the
balance of equities tips in their favor; and
(4) that an injunction is in the public inter-
est.

3. Injunction O1007, 1572
Injunctive relief is an extraordinary

remedy that may only be awarded upon a
clear showing that the plaintiff is entitled
to such relief.

4. Injunction O1097
The ‘‘serious questions’’ standard per-

mits a district court to grant a preliminary
injunction in situations where it cannot
determine with certainty that the moving
party is more likely than not to prevail on
the merits of the underlying claims, but
where the costs outweigh the benefits of
not granting the injunction.

5. Injunction O1097
‘‘Serious questions’’ supporting pre-

liminary injunctive relief need not promise
a certainty of success, nor even present a
probability of success, but must involve a
fair chance of success on the merits.

6. Administrative Law and Procedure
O763

An agency’s decision is arbitrary and
capricious under the Administrative Proce-
dure Act (APA) if it fails to consider im-
portant aspects of the issue before it, if it
supports the decision with explanations
contrary to the evidence, or if its decision
is either inherently implausible or contrary
to governing law.  5 U.S.C.A. § 706(2)(A).

7. Administrative Law and Procedure
O763

Agency decision that is inconsistent
with a statutory mandate or that frus-
trates the congressional policy underlying
a statute cannot be upheld under arbitrary
and capricious standard.  5 U.S.C.A.
§ 706(2)(A).

8. Administrative Law and Procedure
O760, 763

Although review of an agency action
under the Administrative Procedure Act
(APA) is searching and careful, the arbi-
trary and capricious standard is narrow,
and the court cannot substitute its own
judgment for that of the agency.  5
U.S.C.A. § 706(2)(A).

9. Environmental Law O701
Animal rights organization raised seri-

ous questions going to the merits of claim
that Bureau of Land Management’s (BLM)
planned removal of wild horses from public
land violated Wild Free-Roaming Horses
and Burros Act (WHA), supporting issu-
ance of temporary restraining order
(TRO); BLM’s decision took only matrili-
neal genetic lines into consideration, re-
moved horses with unique coloring, and
left only one offspring per mare, suggest-
ing that BLM may have arbitrarily and
capriciously failed to consider the ramifica-
tions of the loss of the horses it had chosen
to remove, despite the views of its experts
who were on its advisory board.  16
U.S.C.A. § 1333(a).

10. Injunction O1139
Plaintiff must show that an irrepara-

ble injury is likely, not merely possible,
before a temporary restraining order
(TRO) may be issued.

11. Injunction O1125, 1572
Issuing a temporary restraining order

(TRO) based only on a possibility of irrep-
arable harm is an extraordinary remedy
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that may only be awarded upon a clear
showing that the plaintiff is entitled to
such relief.

12. Environmental Law O701

Animal rights organization demon-
strated likelihood of irreparable harm ab-
sent a temporary restraining order (TRO)
against Bureau of Land Management’s
(BLM) planned removal of wild horses
from public land; the gather would result
in tangible, irreversible harms, namely, the
extinction of at least one bloodline and
possibly more, and reduction of the sorrel
phenotype currently represented in the
herd.

13. Injunction O1133

When ruling on a temporary restrain-
ing order (TRO), a court must balance the
competing claims of injury and must con-
sider the effect on each party of the grant-
ing or withholding of the requested relief.

14. Injunction O1133

Temporary restraining order (TRO)
must do more good than harm, which is to
say that the balance of equities favors the
plaintiff.

15. Environmental Law O701

Public’s interest and the balance of
equities supported issuance of temporary
restraining order (TRO) against Bureau of
Land Management’s (BLM) planned re-
moval of wild horses from public land;
economic losses, if any, to BLM appeared
to be minimal, whereas failing to maintain
the status quo to determine whether BLM
appropriately complied with the Wild
Free-Roaming Horses and Burros Act
(WHA) and National Environmental Policy
Act (NEPA) before extinguishing certain
bloodlines forever did more harm than
good.  16 U.S.C.A. § 1333(a); National En-
vironmental Policy Act of 1969, § 2 et seq.,
42 U.S.C.A. § 4321 et seq.

Rebecca Kay Smith, Public Interest De-
fense Center, Missoula, MT, for Plaintiffs.

ORDER

SUSAN P. WATTERS, United States
District Judge

On August 13, 2018, Plaintiffs Ginger
Kathrens and The Cloud Foundation filed
an action against Ryan Zinke and the De-
partment of the Interior, as the parent
agency to the United States Bureau of
Land Management (BLM). (Doc. 1). Be-
fore the court is Plaintiffs’ motion for a
temporary restraining order and prelimi-
nary injunction (Doc. 5) to stop BLM’s
planned gather of seventeen Pryor Moun-
tain Wild Horses, scheduled for September
2, 2018, at the Pryor Mountain Wild Horse
Range.

I. Background

Established by the Secretary of the In-
terior in 1968, the Pryor Mountain Wild
Horse Range was the first nationally des-
ignated area established to provide a home
for free roaming horses. (Doc. 13-1, Bates
No. 1587). The Range spreads over 38,000
acres in Montana and Wyoming. (Id.). Al-
though the exact origin of the wild horses
that live on the Range is not entirely
known, it is generally accepted that the
horses are descendants of New World
‘‘Spanish’’ breeds originally brought to this
country by the Spanish in the early 1500s.
(Doc. 13-1, Bates No. 1592)

In 1971, three years after the Range
was established, Congress passed the Wild
Free Roaming Horses and Burros Act,
(‘‘WHA’’), 16 U.S.C. §§ 1331-1340, and de-
clared that wild free-roaming horses and
burros are living symbols of the historic
and pioneer spirit of the West and that
they enrich the lives of the American peo-
ple. See 16 U.S.C. 1333(a). The WHA
tasked BLM with caring for and managing
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wild horses on lands within its jurisdiction.
Id.

As part of its obligation to manage the
Range, BLM issued a herd management
area plan (‘‘HMAP’’) in 1984 establishing
an appropriate management level (‘‘AML’’)
for the Range at 115-127 wild horses. (Doc.
13-1, Bates No. 1588). In 1992, BLM modi-
fied the 1984 HMAP and re-established
the AML at 85 to 105 wild horses. (Id.).
Finally, in 2009, BLM issued the Pryor
Mountain Wild Horse Range
(‘‘PMWHR’’)/Territory EA and HMAP
(‘‘2009 HMAP’’) which authorized an in-
crease in the AML to 90 to 120 horses. (Id.
at Bates No. 1748). The purpose of the
2009 HMAP was to re-establish the AML,
to develop prescriptions for habitat limita-
tions, identify opportunities for improve-
ment, and to emphasize stabilization of
ecological conditions. (Id. at Bates No.
1585). The 2009 HMAP continues to apply
to the Range today.

The 2009 HMAP was issued in conform-
ance with the Resource Management Plan
for the Billings Resource Area, the objec-
tives of which included the following:

- ‘‘maintain a viable breeding herd
which could perpetuate the character-
istics of the Pryor Mountain wild
horse;’’

- ‘‘limit the reproduction rate and per-
petuate the characteristics of the
Pryor Mountain Wild Horse;’’

- ‘‘begin[ ] a selection program to re-
tain only those wild horses with con-
firmation, color and breeding char-
acteristics typical of the Pryor
Mountain Wild Horses;’’ and

- ‘‘maintain a healthy, viable herd that
displays the characteristics typical of
the Pryor Mountain Wild Horses.’’

(Id. at Bates No. 1595-96).
The 2009 HMAP also set forth herd

characteristics objectives, and selective re-
moval considerations that guide BLM in
conducting gathers. (Id. at Bates No. 1611-

12). The herd characteristics objectives
provide for BLM to manage the popula-
tion, (1) ‘‘for a phenotype reminiscent of a
Colonial Spanish Type Horse,’’ (2) for a
balanced sex ratio, (3) for a core breeding
population composed mainly of five to ten
year old horses, (4) to maintain rare or
unusual colors to prevent any one color
from becoming dominant or being elimi-
nated, and (5) to prevent the elimination of
bloodlines while maintaining the core
breeding population. (Id. at 1611). Under
the selective removal considerations, BLM
must also consider several factors in deter-
mining which horses to remove, including
the removal of horses younger than five
years old that are ‘‘genetically well repre-
sented on the range.’’ (Id.). In the 2009
Record of Decision accompanying the 2009
HMAP, BLM stated that, ‘‘[m]onitoring
data will continue to be collected and the
AML will be recalculated within five years
or after the revision to the Billings RMP
[Resource Management Plan], whichever
comes first.’’ (Doc. 13-1, Bates No. 1749).

Since 2009, BLM has conducted three
gathers based on the 2009 HMAP AML:
one in 2009, 2012 and 2015. (Doc. 13-1,
Bates No. 73-74). BLM also annually treat-
ed between 36 and 75 mares with fertility
control over this period of time. (Id. at
Bates No. 73-81).

On August 23, 2013, Dr. Gus Cothran,
an expert geneticist, issued a ‘‘Genetic
Analysis of the Pryor Mountains Wild
Horse Range.’’ (Doc. 6-7). In his analysis,
Dr. Cothran found that the genetic varia-
bility levels for the Pryor Herd has been in
decline for all measures with a ‘‘general
trend for decline in variations levels for
the herd.’’ (Id. at 4). Based on this infor-
mation, Dr. Cothran opined that the ‘‘best
way to maintain current levels would be to
increase the population size if range condi-
tions allow.’’ (Id. at 4-5). In May 2016,
BLM began adding additional acreage to
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the Range which had been closed to wild
horse use prior to that time. (Doc. 6-8);
(see also Doc. 13-1 at Bates No. 0416).

In July 2016, this court found that the
BLM had, by its language in the 2009
ROD, committed to recalculating the 2009
HMAP AML by 2015, but failed to do so.
See Friends of Animals v. Sparks, 200
F.Supp.3d at 1126. Accordingly, this court
held that BLM acted arbitrarily and capri-
ciously when it used the 2009 AML as the
basis for removing 20 young horses from
the Range in 2015. Id. In doing so, this
court pointed out the differing require-
ments in BLM’s Handbook for re-evaluat-
ing the AML and recalculating the AML,
including the need for a HMA Evaluation
Report, and a separate Decision Record
when re-evaluating the AML. Id. at 1123.

Five months after this court’s decision in
Sparks, BLM issued the ‘‘Pryor Mountain
Wild Horse Range Appropriate Manage-
ment Level (AML) Recalculation Report.’’
(Doc. 6-10). In the Report, BLM ran dif-
ferent formulas designed to measure a
maximum carrying capacity for the Range,
resulting in 98 horses under one formula,
and 121 horses using the other. (Id.) Ac-
cording to the Report, ‘‘an AML of 121
adult wild horses is the maximum number
that can be maintained without damage to
the range and to achieve a thriving ecologi-
cal balance.’’ (Id. at 3). Based on its recal-
culations, BLM determined reestablishing
the AML was not required because the
‘‘calculation was well within the previous
AML and accomplished what the HMAP
intended.’’ (Id. at 3; see also Doc. 14-4 at
¶ 17, Bertola Decl.). BLM obtained public
comment after establishing the AML.
(Doc. 6-16). There is no Record of Decision
associated with the Report nor did BLM
issue any HMA Evaluation Report. (See
Doc. 6-10). BLM ultimately withdrew the
Report from its national register for
NEPA documents. (Doc. 16-3 at 2).

In the spring of 2018, the wild horse
population on the Range remained above
the 2009 AML at 154. (Doc. 13-1 at Bates
No., 84102). So, on January 14, 2018, BLM
issued the 2018 PMWHR Bait/Water
Trapping Gather and Fertility Control
Preliminary Environmental Assessment
(2018 PEA), which tiers to the 2009
HMAP, for public comment. (Doc. 13-1 at
Bates No. 98-160).

In the 2018 PEA, BLM found that the
horse population ‘‘is beyond the capacity of
the range’’ and has resulted in continued
degradation of the Range. (Doc. 13-1 at
Bates No. 102-103). BLM identified a need
to ‘‘protect rangeland resources and pre-
vent unnecessary or undue degradation of
public lands associated with excess wild
horses within the [Range] and use of
rangeland resources by wild horses.’’ (Doc.
13-1 at Bates No. 106). BLM determined
that to accomplish these goals, the wild
horse population needed to be reduced and
‘‘a thriving natural ecological balance and
multiple use relationship’’ needed to be
restored. (Id.)

BLM identified and considered a pro-
posed action, one action alternative, and a
no-action alternative to achieve these ob-
jectives. (Id. at Bates No. 108-113). In
relevant part, under the proposed action,
BLM would selectively remove seventeen
wild horses based on a tiered approach
that included wild horses that are second
and third foals or more of a given mare.
(Doc. 13-1 at Bates No. 108). The proposed
action would ‘‘primarily consist of remov-
ing excess wild horses 1-4 years old.’’ (Id.)
BLM would also remove wild horses foaled
as a result of inbreeding, and wild horses
with ‘‘injuries or health concerns’’ regard-
less of age. (Id.) Under Alternative A,
BLM would conduct annual incremental
gathers of up to 20 excess horses by selec-
tively removing them in accordance with
the 2009 HMAP, beginning in 2018. (Id. at
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Bates No. 112) And under the no-action
alternative, BLM would do nothing. (Id.)

Various organizations and individuals
provided comments and objections to the
2018 PEA during the comment period.
(Doc. 13-1 at Bates No. 2072-2406). In its
comments, The Cloud Foundation (TCF)
noted its support for the removal of two
inbred horses but pointed out that BLM’s
population figures and projections in the
2018 PEA were based on incorrect data.
(Id. at Bates No. 2072-73). Specifically,
TCF stated that: (1) the Pryor Herd did
not contain as many horses as BLM calcu-
lated; (2) BLM’s 8% recruitment percent-
age 1 is based on erroneous assumptions;
(3) where BLM asserted that 10-12 foals
were projected for 2017 and 2018, only 5
foals actually survived in 2017; and (4)
horse deaths were outnumbering births so
the birth rate is at less than half of the
mortality rate. (Id.). Taking these errors
into consideration, TCF suggested the
AML for the decision could be and should
be higher. (Id. at 2074). TCF also stated
that because BLM’s proposal did not take
into account the matrilineal and patrilineal
lines of each animal, wild horse bloodlines
could accidentally be eliminated, an impor-
tant consideration in light of the small
herd size and the rare markers remaining
in the Pryor Herd. (Id. at Bates No. 2074-
76). Finally, TCF suggested that BLM
should focus not on how many progeny a
mare has foaled historically, but how many
foals actually remain within the Pryor
Herd in order to adequately preserve ge-
netic lines and characteristics. (Id.).

The Pryor Mountain Wild Mustang Cen-
ter also commented on the 2018 PEA,
noting that BLM’s historic management
actions, combined with natural loss, were
starting to result in a negative population
effect given the Pryor Herd’s declining
growth rate observed in the last two years.
(Doc. 13-1 at Bates No. 2106-2019). The

Center warned that this trend will contin-
ue in the near future due to decreased
foaling rates along with significant number
of older individuals that are reaching the
end of their lives. (Id.) As a result, the
Center recommended that ‘‘gathers be
used in combination with fertility to slowly
help bring the herd toward the AML’’ and
that the removal criteria ‘‘be heavily modi-
fied in order to be consistent with the 2009
HMAP’s goal of maintaining genetic diver-
sity through management based on kin-
ship.’’ (Id. at Bates No. 2107). The Center
also advised that at least two offspring are
necessary to preserve narrow genetic
lines. (Id.)

On August 3, 2018, BLM issued its 2018
Final EA, Decision Record, and Finding of
No Significant Impact (‘‘FONSI’’). (Doc. 6-
14). According to the Decision Record,
BLM decided to adopt the proposed action
and remove the seventeen selected wild
horses aged 1-4 from the Pryor Herd and
to implement the proposed modifications
to the on-going fertility program. (Id. at 4).
The Final EA adopted TCF’s adjusted
population number of 154, but rejected
TCF’s and the Center’s alternatives, stat-
ing that the alternatives ‘‘would continue
to grow the population and not meet the
purpose and need of the EA.’’ (Doc. 13-1 at
Bates No. 18).

In a notable departure from the 2018
PEA, BLM decided that ‘‘each active
breeding mare would have at least one
progeny to carry forward into the next
generation,’’ (id. at Bates No. 12), as op-
posed to the tiered method in the 2018
PEA, which included two and three foals
per mare. (Doc. 13-1 at Bates No. 108).
BLM stated that this particular proposed
action ‘‘would specifically include managing
to maintain rare or unusual colors TTT and
managing to prevent bloodlines from being
eliminated.’’ (Id. at Bates No. 12). The

1. Recruitment percentage is how many proge- ny are added to the herd each year.
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FONSI ‘‘determined that the environmen-
tal impacts associated with the Proposed
Action are not significant individually or
cumulatively and will not significantly af-
fect the human environment.’’ (Doc. 13-1,
Bates No. 85). The Decision Record pro-

vided for removal operations to begin in
September, 2018. (Id. at Bates No. 84).

BLM provided the following table in the
2018 Final EA identifying the wild horses
slotted for removal and those not consid-
ered:

(Doc. 13-1, Bates No. 14)

II. Legal Standards

A. Temporary Restraining Order

[1, 2] Temporary restraining orders
(‘‘TRO’’) are governed by the same stan-
dard applicable to preliminary injunctions.
See Stuhlbarg Int’l Sales Co. v. John D.
Brush & Co., 240 F.3d 832 n. 7 (9th Cir.
2001). A TRO may issue if a plaintiff
shows: (1) a likelihood of success on the
merits; (2) a likelihood of irreparable harm
to them in the absence of preliminary re-
lief; (3) that the balance of equities tips in
their favor; and (4) that an injunction is in
the public interest. Winter v. Natural Res.

Def Council, 555 U.S. 7, 20-23, 129 S.Ct.
365, 172 L.Ed.2d 249 (2008).

[3] ‘‘Injunctive relief [is] an extraordi-
nary remedy that may only be awarded
upon a clear showing that the plaintiff is
entitled to such relief.’’ Id. at 22, 129 S.Ct.
365. The Ninth Circuit has held that ‘‘ ‘ser-
ious questions going to the merits’ and a
hardship balance that tips sharply toward
the plaintiff can support issuance of an
injunction, assuming the other two ele-
ments of the Winter test are also met.’’
Alliance for the Wild Rockies v. Cottrell,
632 F.3d 1127, 1132 (9th Cir.2011).

[4, 5] The ‘‘serious questions’’ standard
permits a district court to grant a prelimi-
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nary injunction in situations where it can-
not determine with certainty that the mov-
ing party is more likely than not to prevail
on the merits of the underlying claims, but
where the costs outweigh the benefits of
not granting the injunction. Id. at 1132.
Serious questions ‘‘need not promise a cer-
tainty of success, nor even present a prob-
ability of success, but must involve a ‘fair
chance of success on the merits.’ ’’ Repub-
lic of the Philippines v. Marcos, 862 F.2d
1355, 1362 (9th Cir. 1988).

III. Discussion

For Plaintiffs to succeed on their mo-
tion, they must make a showing on all of
the elements of the Winters test. Cottrell,
632 F.3d at 1135. This court addresses
each prong of the analysis in turn.

A. Serious Questions Going to the
Merits

Plaintiffs allege that BLM’s decision vio-
lates the WHA in three ways. First, Plain-
tiffs allege that BLM’s decision fails to
protect the horses as ‘‘wild’’ and ‘‘free-
roaming’’ components of the public lands
and manage them as ‘‘self-sustaining popu-
lations of healthy animals.’’ Next, Plaintiffs
argue that the decision contravenes BLM’s
prior commitment in the 2009 Herd Man-
agement Plan to manage these particular
horses to maintain their genetic viability.
Finally, Plaintiffs contend that BLM’s reli-
ance on an outdated and incorrect AML
violated the WHA and this court’s order in
Friends of Animals v. Sparks, 200
F.Supp.3d 1114 (D.Mont. 2016).

Plaintiffs argue that BLM violated
NEPA by failing to respond to its own
experts’ concerns about the gather, failing
to consider all viable and reasonable alter-
natives to the proposed action, contraven-
ing the 2009 HMAP, and failing to take a
‘‘hard look’’ by failing to consider the wild
horses’ genetic diversity in its analysis.

Because neither the WHA nor NEPA
contains an internal standard of review,
Plaintiffs’ claims are governed by § 706 of
the Administrative Procedure Act
(‘‘APA’’). Under the APA, the court must
set aside those agency actions which are
‘‘arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with
law’’ or ‘‘without observance of procedure
required by law.’’ 5 U.S.C. §§ 706(2)(A),
(D).

[6–8] An agency’s decision is arbitrary
and capricious if it fails to consider impor-
tant aspects of the issue before it, if it
supports the decision with explanations
contrary to the evidence, or if its decision
is either inherently implausible or contrary
to governing law. In Defense of Animals v.
U.S. Dept. of Interior, 751 F.3d 1054, 1061
(9th Cir. 2014). A decision that is ‘‘inconsis-
tent with a statutory mandate or that frus-
trate[s] the congressional policy underly-
ing a statute’’ cannot be upheld. Ocean
Advocates v. U.S. Army Corps of Eng’rs,
402 F.3d 846, 859 (9th Cir. 2005). Although
this review is ‘‘searching and careful,’’ the
arbitrary and capricious standard is nar-
row, and the court cannot substitute its
own judgment for that of the agency. In
Def. of Animals, 751 F.3d at 1061.

1. Wild Horse Act Violations

A. The Act

Because of Congress’ concern that wild
horses were vanishing from the West, it
passed the WHA to protect wild horses
from ‘‘capture, branding, harassment, or
death’’ and ordered that the horses were
to be considered ‘‘an integral part of the
natural system of the public lands.’’ 16
U.S.C. § 1331. To that end, the Act directs
the Secretary of the Interior to ‘‘protect
and manage wild free-roaming horses and
burros as components of the public lands
TTTT’’ 16 U.S.C. § 1333(a).



1150 323 FEDERAL SUPPLEMENT, 3d SERIES

Not long after the WHA was created,
however, wild horses began to overpopu-
late and threaten the health of the land.
See Cloud Found. v. U.S. Bureau of Land
Mgmt., 802 F.Supp.2d 1192, 1198 (D. Nev.
2011) (internal citations omitted). Congress
thus amended the WHA in 1978 to ‘‘contin-
ue the policy of protecting wild free-roam-
ing horses and burros from capture,
branding, harassment, or death, while at
the same time facilitating the removal and
disposal of excess wild free-roaming horses
and burros which pose a threat to them-
selves and their habitat and to other
rangeland values.’’ Id. at § 2(a)(1-6). The
amendments gave BLM, as the Secretary
of the Interior’s designee, greater authori-
ty to manage wild horses.

Under the new amendments, BLM must
manage wild horses and burros ‘‘in a man-
ner that is designed to achieve and main-
tain a thriving natural ecological balance
on the public lands.’’ 16 U.S.C. § 1333(a).
BLM’s management duties include main-
taining an inventory of wild horses and
burros on given areas of public lands to
determine where overpopulation exists, de-
termining whether action should be taken
to remove excess animals, establishing the
AMLs for different areas, and implement-
ing the method(s) for maintaining AMLs
(e.g., removal, sterilization, adoption). See
In Def. of Animals, 751 F.3d at 1062.

Each area ‘‘established for the mainte-
nance of wild horse and burro herds’’ is
called a ‘‘Herd Management Area’’
(‘‘HMA’’). 43 C.F.R. § 4710.3-1. BLM is
tasked with establishing the AML for each
HMA, which is ‘‘expressed as a population
range within which [wild horses] can be
managed for the long term in a given
management area without resulting in
rangeland damage.’’ (Doc. 13-1, Bates No.
1868); see also 16 U.S.C. § 1333(b)(1) (au-
thorizing BLM to establish AMLs). BLM
establishes both a low and high AML. (Id.)
The upper limit is the ‘‘maximum number

of [wild horses] which results in a [thriving
natural ecological balance] and avoids de-
terioration of the range.’’ (Id.).

To address Congress’ concern about ov-
erpopulation, amendments to the WHA
further provide that if the inventory re-
veals an overpopulation of horses and
BLM determines that ‘‘action is necessary
to remove excess animals,’’ BLM ‘‘shall
immediately remove excess animals from
the range so as to achieve appropriate
management levels.’’ 16 U.S.C.
§ 1333(b)(2) ). ‘‘Thus, while the overarch-
ing purpose of the Act is to protect wild
horses and burros from ‘‘capture, brand-
ing, harassment or death,’’ 16 U.S.C
§ 1331, BLM is required to remove wild
horses and burros from a given area of the
public lands when an overpopulation exists.
Id.

B. Violations

a. Maintaining the Genetic Viability
of the Pryor Herd

[9] Under the WHA, the BLM has a
duty to protect the Wild Horses as ‘‘wild’’
and ‘‘free-roaming’’ components of the
public lands, 16 U.S.C. § 1333(a), and the
agency’s implementing regulations, 43
C.F.R. § 4700.0-6, require BLM to man-
age all wild horses ‘‘as self-sustaining pop-
ulations of healthy animals.’’ Plaintiffs as-
sert that BLM’s planned removal of so
many horses, and certain horses in partic-
ular, will not leave a ‘‘self-sustaining popu-
lation[ ] of healthy [wild horses]’’ on the
Range. See 43 C.F.R. § 4700.0-6. In sup-
port of this argument, Plaintiffs cite to
BLM’s National Wild Horse and Burro
Advisory Board member Ginger Kathrens’
affidavit, which discusses the many effects
that this particular removal will have on
the Pryor Herd’s genetic variability. (Doc.
6-1 at 5-6).

First, Kathrens states that the decision
took only matrilineal genetic lines into con-
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sideration, with no regard for preserving
patrilineal genetic lines. (Id. at ¶ 11). Ac-
cording to Kathrens, focusing only on the
matrilineal lines may result in accidental
elimination of important bloodlines. (Id.)
For example, one of the horses slated for
removal, Quahneah, is the last breeding
mare of the Baya/Washakie line. (Id. at
¶ 18(c); see also supra Table 1). In other
words, with Quahneah’s removal, the
Baya/Washakie line will forever be elimi-
nated from the PryorHerd. (Id.). BLM
responded to this concern in the 2018 EA
by stating that the proposed action ‘‘man-
ages to prevent bloodlines from being
eliminated while maintaining a core breed-
ing population’’ where ‘‘[e]ach active
breeding mare would have at least one
progeny to carry forward into the next
generation.’’ (Doc. 13-1, Bates No. 47).
This is unresponsive to Kathrens’ descrip-
tion of consequences from losing patrili-
neal lines, however, and seems to be refut-
ed by the fact that Quahneah is included
for removal not withstanding that she has
no progeny to carry her bloodlines for-
ward. BLM does not otherwise discuss the
loss of patrilineal lines on the Pryor Herd
in the decision.

Kathrens also points out that leaving
one offspring per mare will not ensure that
bloodlines will continue in light of foal
mortality rates, and in fact ‘‘will lead to the
elimination of entire genetic lines.’’ (Doc. 6-
1 at ¶ 18(c) ). Specifically, Kathrens states
that a single offspring cannot shoulder the
burden of carrying an entire genetic line in
light of the high foal mortality rates of the
Pryor Herd. (Id.) Despite the fact that the
Pryor Mountain Mustang Center also ad-
vised that at least two offspring are neces-
sary to preserve narrow genetic lines, and
Dr. Cothran’s determination that the ge-
netic variability is in decline, BLM’s deci-
sion establishes a one progeny rule without
further discussion. This suggests to the
court that BLM may have arbitrarily and
capriciously failed to consider the ramifica-

tions of the loss of the horses it has chosen
to remove.

Plaintiffs argue that BLM’s decision re-
moves horses with unique coloring, which
threatens to eliminate unusual colors in
violation of the 2009 HMAP’s direction to
‘‘manage to maintain rare or unusual col-
ors.’’ (Doc. 13-1, Bates No. 1611). Kathrens
points out that Quintasket, a horse slated
for removal, is one of only six sorrels in
the entire Pryor Herd, so her removal
threatens the elimination of the sorrel phe-
notype. (Doc. 6-1 at ¶ 18(e).

In response to this concern, BLM points
to the proposed action language that BLM
will ‘‘manage to maintain rare or unusual
colors (for the Pryors) in order to prevent
any one color from becoming dominant or
being eliminated.’’ (Doc. 13-1, Bates No.
48). But merely reciting the proposed ac-
tion language does not explain how BLM
is managing to maintain rare colors in
light of Plaintiffs’ specific challenge. And
the removal of Quintasket seems to indi-
cate that rare colors are not being man-
aged and raises questions again about
whether BLM actually and adequately
considered this issue.

BLM’s failure, to adequately consider
these issues - despite the views of experts
it has used and who are on its Advisory
Board - has, at a minimum, raised ‘‘serious
questions’’ on the merits of Plaintiffs’ claim
regarding BLM’ violation of the WHA and
whether BLS acted arbitrarily and capri-
ciously under the APA by failing to consid-
er important aspects of the issues before it
and supporting its decision with explana-
tions contrary to the evidence.

b. 2009 HMAP Commitment

Plaintiffs argue that BLM’s decision vio-
lates its commitment in the 2009 HMAP,
to which the 2018 EA is tiered, to ‘‘prevent
bloodlines from being eliminated while
maintaining a core breeding operation.’’
(Doc. 13-1, Bates No. 1611). Kathrens stat-
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ed in her Affidavit that based on the table
of horses to be removed, at least one en-
tire bloodline will be eliminated immediate-
ly with the removal of Quahneah (listed
3 rd from the bottom of Table 1, supra ),
and the possible extinction of two addition-
al matrilineal lines with the removal of
Morning Reverie and Prospera, (4th from
the bottom and the final listing on Table 1,
supra). (Doc. 6-1 at ¶¶ 8(c)-(d) ).

BLM did not respond to this issue in its
decision, nor did it respond to the argu-
ment in briefing before this court. In its
response, BLM stated that ‘‘the 2018 gath-
er will not have the effects claimed by
Plaintiffs.’’ (Doc. 14 at 22). Because BLM
is bound to the commitment it made in the
2009 HMAP, see 40 C.F.R. § 15015.3, the
court finds that Plaintiffs have raised seri-
ous questions on the merits as to whether
BLM’s decision failed to consider this is-
sue and whether the decision violates the
WHA by failing to adhere to the 2009
HMAP’s mandate on preventing the loss of
bloodlines.

c. Properly Calculating the AML

Plaintiffs argue that BLM’s decision is
unlawful because BLM failed to re-calcu-
late the AML for the Pryor Herd, in accor-
dance with this court’s order in Friends of
Animals v. Sparks, 200 F.Supp.3d at 1122-
26. In that case, BLM acknowledged that
recalculating the AML was a more in-
depth process than reaffirming the AML,
and that recalculating the AML was equiv-
alent, process-wise, to establishing the
AML. Id. at 1123. As a result, this court
noted the heightened requirements for re-
calculating the AML according to BLM’s
Handbook, including ‘‘a separate decision
process’’ from the gather planning process,
‘‘accomplished by issuing a separate Deci-
sion Record’’ and ‘‘document[ing] the re-
sults of this analysis in an HMA Evalua-
tion Report TTT provided to the public for
a 30 day review and comment period.’’ Id.

Despite this court’s ruling that BLM
needed to recalculate the AML prior to
another gather, Plaintiffs note that in
BLM’s decision at issue, BLM stated that
its 2016 ‘‘Recalculation Report’’ ‘‘reaffirm-
ed the AML established through the 2009
HMAP.’’ (Doc. 13-1, Bates No. 55). Plain-
tiffs point out that BLM does not dispute
that it failed to conduct any NEPA review,
the Recalculation was done prior to seek-
ing public comment, and there is no Deci-
sion Record contained in the Administra-
tive Record, despite this court’s order.
(Doc. 6-16; see also Doc. 13-1).

BLM genetically responds that ‘‘there is
no requirement for BLM to conduct a new
AML determination prior to each gather
decision; it is enough to assess whether the
existing AML is appropriate.’’ (Doc. 14 at
21). While BLM correctly recites the rule
from In Defense of Animals, 751 F.3d at
1061, which typically applies during gener-
al gathers, it ignores BLM was under fed-
eral court order to recalculate the AML
prior to another gather. See Sparks, 200
F.Supp.3d at 1125-26. Accordingly, BLM’s
response is unavailing.

BLM also argues that it prepared the
2016 Recalculation Report fully analyzing
new data ‘‘to determine whether the 2009
AML needed to be adjusted or re-estab-
lished.’’ (Doc. 14 at 21). But this response
ignores the fact that this court already
made that determination in Sparks, when
it held that BLM had committed to recal-
culating the AML before 2015, and its
failure to do so was a violation of the
NEPA process. 200 F.Supp.3d at 1125.
Accordingly, this court finds that Plaintiffs
have raised serious questions on the merits
whether BLM complied with Sparks and
satisfactorily recalculated the AML. Be-
cause it appears that the answer may be
no, Plaintiffs have also raised serious ques-
tions on the merits about whether BLM’s
reliance on an outdated AML to support
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its decision was arbitrary and capricious,
and whether its duty to act under the
WHA has even been triggered.

d. Conclusion

At this early stage, this court cannot
conclude that Plaintiffs have established a
likelihood of success on the merits. Never-
theless, for the reasons discussed above,
this court determines that Plaintiffs have
raised serious questions going to the mer-
its of their WHA claims. As a result, this
prong is established and the court need
not address Plaintiffs NEPA claims at this
time.

B. Irreparable harm

[10, 11] A plaintiff must show that an
irreparable injury is likely, not merely pos-
sible, before a temporary restraining order
may be issued. Am. Trucking Ass’ns v.
City of Los Angeles, 559 F.3d 1046, 1052
(9th Cir. 2009) (reversed on other grounds
Am. Trucking Ass’ns v. City of Los Ange-
les, 596 F.3d 602 (9th Cir. 2010) ) (empha-
sis added). ‘‘Issuing a [TRO] based only on
a possibility of irreparable harm is TTT an
extraordinary remedy that may only be
awarded upon a clear showing that the
plaintiff is entitled to such relief.’’ Winter,
555 U.S. at 20, 129 S.Ct. 365.

[12] BLM argues that Plaintiffs cannot
establish irreparable harm because the sit-
uation is materially indistinguishable from
the one in Sparks, where this court held
that there was no irreparable harm be-
cause the horse population would ‘‘quickly
replenish’’ despite the gather. (Doc. at 14).
This court disagrees. Unlike in Sparks,
Plaintiffs have demonstrated here that the
gather will result in tangible, irreversible
harms: the extinction of at least one blood-
line and possibly more, and reduction of
the sorrel phenotype currently represent-
ed in the Pryor Herd.

In Alliance for the Wild Rockies, the
court found irreparable harm where the
defendants’ conduct would physically alter

over 1,500 acres of the forest landscape.
632 F.3d at 1135. The court reasoned that
forests, by their nature, do not recover or
change quickly; thus the injury was natu-
rally considered of ‘‘long duration.’’ Id.
(finding environmental injuries often per-
manent or at least of long duration, i.e.,
irreparable.). BLM argues that one remov-
al action will not result in the permanent
loss of genetic diversity of the Pryor Herd.
(Doc. 14 at 15). This conclusion is contrary
to the evidence before the court. Extinc-
tion of a bloodline or phenotype is, by its
nature, loss of genetic diversity. And ex-
tinction, meaning forever, is certainly a
long duration. This court finds that Plain-
tiffs have established a likelihood of irrepa-
rable harm absent a TRO.

C. Balance of hardships/Public In-
terest

Since the parties’ arguments concerning
the balancing of hardships and public in-
terest factors are sometimes conflated, the
court discusses these factors together, nev-
ertheless acknowledging that they are sep-
arate elements. See League of Wilderness
Defenders/Blue Mountains Biodiversity
Project v. Connaughton, 752 F.3d 755, 766
(9th Cir. 2014) (The public interest inquiry
is distinct from the balancing of equities,
and ‘‘primarily addresses impact on non-
parties rather than parties.’’).

[13, 14] When ruling on a TRO, ‘‘a
court must balance the competing claims
of injury and must consider the effect on
each party of the granting or withholding
of the requested relief.’’ Arc of California
v. Douglas, 757 F.3d 975, 991 (9th Cir.
2014) (citation omitted). Said differently,
the restraining order must ‘‘do more good
than harm (which is to say that the bal-
ance of equities favors the plaintiff).’’ Cott-
rell, 632 F.3d at 1132.

[15] BLM asserts that to implement
the gather, it has expended or will expend
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approximately $66,500, which includes set
up, removal of traps, corral preparation,
travel costs, rental vehicles and fuel, hay,
bait, and continuous fencing and replace-
ment gates and panels. (Id. at ¶ 18). The
public obviously has an interest in govern-
ment expenses. It seems to the court, how-
ever, that BLM will incur the majority of
these expenses regardless of when the
gather is scheduled, so the financial detri-
ment from the gather will not be signifi-
cantly impacted by the TRO. For example,
continuous fencing and replacement gates
and panels will be used whether or not the
gather occurs on September 1, 2018 or
sometime in 2019. Corral preparation will
need to occur regardless of when the gath-
er occurs, as will set up and removal of the
traps.

BLM also asserts that delaying the
gather will make the round-up much more
difficult and expensive because: (1) some
personnel are taking vacation; (2) person-
nel from other states may have to assist
later in September; (3) government travel
becomes more ‘‘problematic’’ at the end of
the fiscal year; and (4) as time goes by
there is a greater chance of changing or
inclement weather. (Doc. 14-4 at ¶ 12, Ber-
tola Decl). These theoretical economic loss-
es, however, appear to be largely specula-
tive and BLM could likely ameliorate them
by factoring them into scheduling deci-
sions.

Mostly, BLM’s complaints involve incon-
venience. While the court sympathizes with
such inconveniences, it presumes BLM
personnel will inevitably return from vaca-
tion and although government travel may
become more ‘‘problematic’’ at the end of
the fiscal year, it still occurs. And, insofar
as delay may force BLM to have to deal
with harsher weather conditions, it also
may not.

While economic losses are given some
weight in the process of balancing the
equities, they may be outweighed by envi-

ronmental interests, particularly when the
losses may be regained if the project goes
forward. Connaughton, 752 F.3d at 765-66.
The economic losses, if any, to BLM ap-
pear to be minimal.

BLM argues that if the excess horses
are not removed, the horse population will
increase by 8%, the population will rise to
166 horses, and the range will suffer.
Plaintiffs point out, however, that the mor-
tality rate in 2017 was twice that of the
birthrate, which tends to undermine
BLM’s concerns about a significant popu-
lation increase. Additionally, Plaintiffs ar-
gue that they have identified six horses
that may be removed this year without
causing harm to the genetic viability of the
wild horses. BLM also failed to respond to
Plaintiffs contention that at least some of
the damage to the range is attributable, at
least in part, to its failure to implement
range-land improvements. The public has
an interest in determining whether the
BLM is complying with its commitments
to the Range, in light of government
spending. The public also has an interest
in the health of the Pryor Herd, consider-
ing the amount of interest and tourism to
the area the wild horses bring.

Plaintiffs argue that the balance of equi-
ties tips sharply in their favor because
they will certainly suffer irreparable harm
if the injunction is not granted. Specifical-
ly, Plaintiffs contend that they, as well as
the public, will suffer the ‘‘demise of the
Pryor Herd.’’ (Doc. 6 at 26). Typically
broad, generic injuries such as these fail to
establish the existence of an irreparable
injury. But here, the court is persuaded
because Plaintiffs have specifically pointed
out that BLM’s gather will result in the
extinction of at least one Pryor Wild Horse
bloodline, and potentially more.

These bloodlines have existed for over
500 years. Consequently, failing to main-
tain the status quo to determine whether
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BLM has appropriately complied with the
WHA and NEPA before extinguishing cer-
tain bloodlines forever does more harm
than good. The tangible loss of bloodlines
is also what distinguishes this case from
the harms alleged in Sparks, 200
F.Supp.3d 1114 (D. Mont. 2016); Cloud
Found. v. Salazar, CA 09-1651 (D. D.C.
2009); Cloud Foundation, Inc. v. Kempt-
horne, 2008 WL 2794741 (D. Mont. 2008);
Defs. of Wildlife v. Salazar, 812 F.Supp.2d
1205, 1210 (D. Mont. 2009); Greater Yel-
lowstone Coal. v. Babbitt, 952 F.Supp.
1435, 1445 (D. Mont. 1996), aff’d, 108 F.3d
1385 (9th Cir. 1997); Intertribal Bison Co-
op. v. Babbitt, 25 F.Supp.2d 1135, 1140 (D.
Mont. 1998) aff’d sub nom; Greater Yellow-
stone Coal. v. Babbitt, 175 F.3d 1149 (9th
Cir. 1999) (Mem.); and Humane Soc’y v.
Babbitt, 46 F.3d 93, 98 (D.C. Cir. 1995).

In short, the court finds that a TRO is in
the public’s interest and the balance of
equities tips sharply toward the Plaintiffs
because the harms Plaintiffs face are per-
manent, while BLM faces temporary de-
lay. See Save our Sonoran, Inc. v. Flowers,
408 F.3d 1113, 1125 (9th Cir. 2005) (‘‘when
an environmental injury is sufficiently like-
ly, the balance of harms [versus financial
injury] will usually favor the issuance of an
injunction to protect the environment’’).

D. Conclusion

For the reasons set forth above, this
court finds and concludes that Plaintiffs
have shown serious questions going to the
merits of the case and that they will suffer
irreparable injury sufficient to justify the
issuance of a temporary restraining order.
Further, the balance of hardships and the
public interest favor Plaintiffs. Therefore,
Plaintiffs have established that they are
entitled to a TRO.

IV. Order

Plaintiffs’ application for TRO is
GRANTED. Defendants are hereby EN-
JOINED from conducting the wild horse

gather set for September 2, 2018, pending
a hearing on Plaintiffs’ motion for prelimi-
nary injunction.

IT IS FURTHER ORDERED that
Plaintiffs may submit supplemental brief-
ing with respect to their motion for a
preliminary injunction on or before Sep-
tember 10, 2018; and Defendants may sub-
mit supplemental briefing with respect to
Plaintiffs’ motion for a preliminary injunc-
tion on or before September 17, 2018.
Plaintiffs have until September 24, 2018, to
file a reply.

IT IS FURTHER ORDERED that a
hearing on Plaintiffs’ motion for prelimi-
nary injunction is set for September 28,
2018, at 9:30 a.m., at the James F. Battin
Courthouse, 2601 Second Avenue North,
Billings, Montana.

,

  

UNITED STATES of America,
Plaintiff/Respondent,

v.

Dana CANFIELD, Defendant/Movant.

Cause No. CR 03–74–BLG–SPW
CV 16–88–BLG–SPW

United States District Court,
D. Montana,

Billings Division.

Signed June 28, 2018

Background:  Defendant pled guilty to
two counts of using or carrying a firearm
during and in relation to a crime of vio-
lence, specifically, two casino robberies,
and he was sentenced to serve seven years
in prison on first count and a consecutive
25–year term on second count, for a total


